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Before the
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of )
)
Distribution of ) CONSOLIDATED DOCKET NO.
Cable Royalty Funds ) 14-CRB-0010-CD/SD
) (2010-2013)
In the Matter of )
)
Distribution of )
Satellite Royalty Funds )

MULTIGROUP CLAIMANTS’ OPPOSITION TO (SECOND) JOINT MOTION TO
STRIKE MULTIGROUP CLAIMANTS’ WRITTEN DIRECT STATEME NT AND TO
DISMISS MULTIGROUP CLAIMANTS FROM THE DISTRIBUTION  PHASE

Multigroup Claimants (“MC”) hereby submits i@pposition to (Second) Joint Motion to
Strike Multigroup Claimants’ Written Direct Statente and to Dismiss Multigroup Claimants
from the Distribution Phasi the above-captioned proceeding.

ARGUMENT
A. MULTIGROUP CLAIMANTS HAS NOT “VIOLATED THE JUDGES’

REGULATIONS” OR “FAILED TO INCORPORATE THE JUDGES’ CLAIMS

ORDER.

The Settling Devotional Claimants (“SDC”) and tietion Picture Association of
America (“MPAA”) (collectively, the “Moving Parti€$ have jointly moved to strike MC'’s
Written Direct Statement in the above proceediags, dismiss all MC-represented claims for
2010-2013, on the grounds that by making a pronaiclaim for 100% of the devotional and
program suppliers royalty pools, MC’s Direct Stagein“violates the Judges’ regulations” and
“made no attempt to incorporate the Judges’ Oct@BeR017 claims ruling”.
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1. The regulations applicable to Written Direct Statenent contents.
Section 351.4(b) of the CRB regulations articulatbat must be set forth in a written

direct statement. That provision in its entiregads as follows:

(b) Required contert

(1) TestimonyThe written direct statemeshall include all testimony,
including each witness's background and qualificetj along with all the
exhibits.

(2) Designated past records and testimoBgich participating partyay
designate a portion of past records, includingnésof the Copyright
Royalty Tribunal or Copyright Arbitration RoyaltyaRels, that it wants
included in its direct statement. If a party intend rely on any part of the
testimony of a witness in a prior proceeding, tbmplete testimony of
that witnessi(e., direct, cross and redirect examination) must be
designated. The party submitting such past recmdgor testimony shall
include a copy with the written direct statement.

(3) Claim. In the case of a royalty distribution proceedieach partynust
state in the written direct statement its percemtagdollar claim to the
fund. In the case of a rate (or rates) proceediagh party must state its
requested rate. No party will be precluded fromgieyg its claim or its
requested rate at any time during the proceedirtg,ugnd including, the
filing of the proposed findings of fact and conatuss of law.

37 C.F.R. 851.4(b) (emphasis added).

As reflected, the only two mandatory elementsnateess testimony and a claim. While
no issue exists that these appear in MC’s writiegctistatement, the Moving Parties contend
that MC's stated claim was not made in good faiths “bogus”, andmade no attempt to

incorporate the Judges’ October 23, 2017 claimagul
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As to the issue of “good faith”, the Moving Pastiargument can only succeed by
misrepresenting MC'’s stated claim. As was sehfortas explicit a manner as possible, MC'’s
written direct statement reads as follows:

“As regards the distribution of 2010-2013 cable aatkllite royalties, Multigroup
Claimants submits no sponsored distribution metlogo RatherMultigroup
Claimants has elected to accept the results of methodol ogies submitted by
adver se parties in these proceedings, subject only to modification asto their
accuracy and reasonableness, and according to evidence obtained during the
course of these proceedings. To the extent that any proposed methodologies ar
lacking in accuracy or reasonableness, such issillése addressed during the
rebuttal phase of these distribution proceedingsat is, Multigroup Claimants’
concession to any distribution methodology propdsedn adverse party is not
unqualified. Rather, it remains subject to anyatipents warranted by
information discovered during the course of thesegedingsffootnote]
Moreover, following the presentation of evidencéha distribution proceeding,
the Judges may elect to apply a distribution mettagy that was originally
submitted in one category in order to dictate #wlts in another category.
[footnote]”

“Pending review of the distribution methodol ogies advocated by other partiesto
these distribution proceedings, Multigroup Claimants makes claim to one-
hundred percent (100%) of the royalties attribigdblthe devotional and program
supplier categories, comparable to the claims fe-loundred percent of such
royalties previously claimed by the Settling Dewotal Claimants and the Motion
Picture Association of America. Upon review andmination of any distribution
methodologies submitted to the Judges, Multigrolgin@ants reserves its right to
revise its percentage claim according to 37 C.B.B51.4(b)(3).”

MC Written Direct StatemerfDec. 29, 2017)Test. of R. Galaat 3-4 (emphasis added).
Therein, in footnoted citations, MC directed thelges to thedentical circumstance as the
current proceeding, in which the SDC failed to sitlanproposed methodology (yet maintained
its claims),and a prior ruling of this panel noting that it may elect to apply a methodology
presented in one category on distributions forfi@idint category. Citing Docket nos. 2012-6
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CRB CD 2004-2009 (Phase II), 2012-7 CRB SD 19992Fhase ll)Amended Joint Order on
Discovery MotiongJuly 30, 2014), at 8.

As such, MC has already stated that it is workitithin the parameters of any
methodologies submitted in these proceedings, éedejpich limitation, and would revise its
percentage claim upon review of those methodolageisthe data upon which such
methodologies are based. On what basis such@osibiuld be deemed “bad faith” is not
articulated by the Moving Parties.

Regardless, if a provisional claim for “100%” ofategory’s royalties is automatically
deemed “bad faith”, it cannot be ignored that buftthe Moving Parties have repeatedly
submitted written direct statements making claim1f@0% of royalties in the category they are
prosecuting, including in this very proceeding.lhil& the Moving Parties argue thaeir prior
claims for 100% were not in bad faith because these provisionally subject to the Judges’
impending ruling on claims, they are indistinguislea2 Moreover, the MPAA has repeatedly
submitted written direct statements that presunmiowt any factual basis for support, that any

of thousands of competing program claims betweeMRAA and its adversary will be awarded

1 See, e.g., Docket No. 14-CRB-0010-CD (2010-MBAA Written Direct Statemefiune 30,
2017); Docket No. 2008-2 CRB CD 2000-2003 (Phas&PAA Written Direct Stateme(i¥lay
30, 2012), at page $DC Written Direct Stateme(i¥lay 30, 2012), at page 4.

2 Ironically, the MPAA sought to have MC’s writtelirect statement dismissed for not
specifying a percentage claim, even though the MRBAwply claimed 100% of the program
suppliers pool based on the identical impendinoguiCf. MPAA Written Direct Statementith
Multigroup Claimants’ Written Direct Statemenilonetheless, MC’s written direct statement
was deemed “stricken”; MPAA’s written direct statemh was deemed “withdrawn'Order
Granting In Part Multigroup Claimants Expedited Mwt to Continue Distribution Proceedings
Following Resolution of Pending Motioas5 (Aug. 11, 2017).
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to the MPAA,3 resulting in miniscule percentag@editions to its adversary.4 Earlier
invocations of this allocation were not freely rakeel by the MPAA or its expert Dr. Gray, but
discovered only after IPG’s expert withess founchsallocation determination buried in
programming code that was produced in discovéhatis bad faith.

2. The Judges’ October 23, 2017 ruling.

As regards, MC'’s alleged failure “to incorporate thudges’ October 23, 2017 claims
ruling”, there is literally nothing to suggest thiBirst, the Judges October 23, 2017 claims ruling
only addressed the validity of claims in these pealings, not thealueof such claims, so
whether a claim is for 1% or 100% does not itsefliect whether the Judges’ ruling has been
incorporated or not. Regardless, MC has articdlageintent to adopt a methodology
propounded by the Moving Parties, so untbeseparties have failed to incorporate the Judges’
October 23, 2017 claims ruling, as a matter ofdddC cannot be accused of failing to do so.

As best as MC understands, the Moving Partiesrgreray that if a party hasny
programs remaining for allocation after the Judgésims ruling, then it is a certainty that an

adverse party cannot be allocated 100%, and tlehtfact renders MC'’s provisional claim to be

3 In this very proceeding, the MPAA purportegtopose a distribution methodology, but then
rather than identify the allocation to MC accordinguch methodology, directed its expert
witness to automatically assign a zero value ttM&trepresented claims. S@éitten Direct
Statement Regarding Distribution Methodologieshef MPAA-Represented Program Suppliers
Test. of J. Gray at p. 3l(assume that none of MC’s claims are va)id

4 See e.g., Docket No. 14-CRB-0010-CD (2010-19RAA Written Direct Statemeiune 30,
2017); Docket No. 2008-2 CRB CD 2000-2003 (Phas&PAA Amended Written Direct
StatemenfAugust 20, 2012); Docket No. 2012-6 CRB CD 20092 (Phase I)MPAA Written
Direct StatemenfMay 9, 2014); Docket No. 2012-7 CRB SD 1999-2(PBase I)MPAA
Written Direct StatemerfMay 9, 2014); Docket No. 2012-6 CRB CD 2004-20PBase II),
MPAA Amended Written Direct Statemghily 8, 2014); Docket No. 2012-7 CRB SD 1999-
2009 (Phase IDNMPAA Amended Written Direct Statemghily 8, 2014).
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in “bad faith”. The Judges need not look far talfthe hypocrisy of this argument. MC'’s
predecessor and MC have long maintained that 8teatons placed on a copyright owner by
the Section 111 and 119 compulsory licenses masdatae allocation of royalties, while the
MPAA has long challenged this concept. MC’s posithas been that once a copyright owner’s
work has been distantly transmitted, that ownermwaguthority to seek compensation from the
cable system operator or satellite carrier retrattisiyp the program — it is licensed and there is

nothing that the copyright owner can do to derigkigexcepthrough the process followed here.

From IPG’s perspective, to accord no value toenlsed program because there was no
ex anteproof of viewership, is the equivalent of buyingcgries then seeking a refund from the
grocery store because no one ate them and theytsat refrigerator. Regardless, while earlier
rulings of the CARP embraced IPG’s concept, the @®@8rejected it, instead adopting that
volume of programming is to be generally disregdnadieu of viewership evidence, and ruling
that if there is no evidence of viewership, a paogis deemed valueless.5

For certain, MC would have preferred to have asdeatclaim to whatever figures were
adopted by the submitted methodologies. Moredvé€r did notexpecthat the methodologies

advocated by either the SDC or MPAA would rendealéwcation of 100% of either the

5 Docket No. 2008-2 CRB CD 2000-2003 (PhasdiBtribution of the 2000, 2001, 2002 and
2003 Cable Royalty Fundg8 Fed. Reg. 64,984 at 65,000 (Oct. 30, 2013):

“The Judges find [IPG’s] methodology unacceptaBhen if viewership as a metric for
determining royalties may be subject to some adfjast in light of the economic
incentives facing a CSO, there is certainly nod#siallow for compensation in the
absence of any evidence of viewership.”
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devotional or program suppliers category to MC.nélbeless, it was the Moving Parties that
previously demanded that every written direct st&tet assert some percentage or monetary
claim, even if the submitting entity realized thadequacy of information upon which it has
relied. Now, amazingly, the Moving Parties seedadssal of all MC claims despite MC
adopting the Moving Parties’ methodologies thabadwalue to MC'’s claims.

B. NO UNIQUELY CONSTRUCTED DISTRIBUTION METHODOLOGY IS
REQUIRED AND, CONTRARY TO THE MOVING PARTIES’ ASSER TION,
MULTIGROUP CLAIMANTS HASSET FORTH A DISTRIBUTION
METHODOLOGY.

In the current proceedings, MC determined thatais wotworthwhile to propose a
uniquely constructed distribution methodology.tisidly, provided that there are a sufficient
number of measurements to be considered in a @i assignor (Independent Producers
Group; “IPG”) witnessed in prior proceedings tha tesults between methodologies proposed
by IPG and certain methodologies substantiallylsimo those presented in these proceedings
did not generate a substantially different resuA$a result of the methodologies already
presented in the allocation phase of this procegdind the data described in the direct
statements that were submitted, MC already antetpéorrectly) that methodologies
substantially similar to prior Phase 1l methodo&sgwould be presented in this distribution

phase. As such, MC’s choice was to either resubrathodologies that this panel has

consistently rejected, or redundantly submit threesanformation and methodology that this

6 Primary differences arose from the adversariggaunwarranted disparate treatment of
programs controlled by IPG versus the adversary plaat were not openly revealed (e.g.,
commands hidden in computer code).
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panel has accepted and was already being pressnfett of an adversary’s methodology in this
distribution phase. Both alternatives would présenextraordinary expense for no perceived
benefit. Neither alternative made sense from thedpoint of these proceedings and, candidly,
MC'’s decision could substantially narrow the issioeghis proceeding.

As an initial matter, the Moving Parties incorrgatbntend that a distribution
methodology is required to be submitted by a partyrder to preserve the validity of a party’s
represented claimdf such were the case, then the SDC'’s failure to subnaihy distribution
methodology (uniquely constructed, or otherwisepas of its direct statement in the 2000-2003
cable proceedings (Phase Il) would have autométicalalidated all SDC claims in such
proceeding, rendering an award to Independent esdiGroup of 100% of the devotional
programming pool. Such did not occur, nor wouldenbeen reasonable. 78 Fed. Reg. 64984, at
65004-05 (Oct. 30, 2013). The fact that the SDGgmeed no methodology (uniquely
constructedor otherwis@ was not a basis for dismissing all claims of 8i#C, but only the
basis for disregarding any untimely presented nulogy of the SDC.7

Second, although MC has presented witness tesyiga a percentage claim, the
regulations requiring the submission of testimong a percentage or dollar claim to the fund are
more reasonably read to mean that such elementsbmuscluded in direct statemeitsa party

is proposing a uniquely constructed distributiortiodology. If a party is proposing a uniquely

7 The Judges referred to the SDC’s post-factogit to introduce a distribution methodology a
year late as “trial by ambush”. 78 Fed. Reg. 648845004 (Oct. 30, 2013). Despite the
Judges’ order that the SDC was prohibited fromréisggits own distribution methodology, it
did not prohibit the SDC from challenging IPG’stdisution methodology. More to the point,
however, the Judges did not invalidate the claiftb@SDC. Id. at 65005. Notwithstanding,
8
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constructed distribution methodology, then it matasnal sense that the party must identify all
testimony relied on and the results of the methagiohl processes, i.e., the percentage or dollar
share for which the party is making claim. However any party content to accept the
methodology submitted by an adversary party, stilpjely to modifications as to the
reasonableness of such methodology and other esgdmibmitted in the rebuttal phase of
proceedings, there is no “testimony” to submit.8cltsfact renders 37 C.F.R. Section 351.4(b)(1)
moot in such context. Similarly, Section 351.48p)J6 mooted if the party agrees that it is
content to work from the adversary party’s propasedhodology and, in any event, such
provision expressly states that:

“No party will be precluded from revising its claion its requested rate at any

time during the proceeding up to, and including, fihng of the proposed

findings of fact and conclusions of law.”

As such, while a party could arbitrarily assertaam to 100% (or 50%, or 1%) of a pool
pending review of the adversary’s methodology, Igdtesatisfy such regulation’s requirement
thatsomefigure be presented, a party articulating thahquercentage claim would be arbitrary
until further specified information is received ¢buas the receipt of supporting data) is not

disingenuous. On the contrary, it is a more tultefatement as to the status of matters,

particularly if it identifies the yet-to-be-securedormation, as was identified by MC.

that is precisely what the Moving Parties advotate.

8 The only caveat to this statement would hawemnltke presentation of witness testimony to
address the validity of claims, which at the tirne CRB regulations were adopted, was
addressedfter the submission of written direct statements. Hamwewith the Judges’
modification of the process to have the claims inggorecede the submission of written direct
statements, such issue appears to have been mooted.
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The Moving Parties’ brief is unclear and misleadi@n one hand, the Moving Parties
argue that in order for a valid claimant to receang portion of the program category pools, they
must submit a written direct statement advocatidgsaibution methodology. Nonetheless,
review of the Moving Parties’ brief presumes that@ession to an advocating party’s
methodology is insufficient, i.e., that a validiol@nt must go farther and submit a “uniquely
constructed” methodology that has been construnydtat claimant. Such an argument
suggests that theraustbe extensive disagreement even where no disagréemiemited
disagreement exists. In fact, the Moving Partaegument would contend that even an
outrageously dimwitted methodology would satisfy tequirements of a written direct
statement, whereas acceding to a competing metbhggualould not.9 Quite simply, there is
nothing in any regulation, statute or decisionupport such a holding, nor does it comport with
common sense.

In order to support the less objectionable condbpt,some methodology must be
elected, even if not a methodology uniquely cre@itethe claimant, the Moving Parties cite to an

order in this proceeding that addressed an entiifisrent concept.10 As the Judges are aware,

9 The Moving Parties seek to prematurely chakeihg rationale of the percentage claim, a
process that is handled in the rebuttal phaseadfgedings. By equal logic, the Moving Parties’
argument would rationalize a party seeking to désnain adversary party’s written direct
statement on other grounds, prior to the rebutigign of proceedings. For example, in the
2000-2003 Phase Il proceedings (remand), the SBGuiamitted a methodology that is far more
rudimentary than a methodology that the Judgesahiaddy dismissed as inadequate. See
generally, Docket No. 2008-2 CRB CD 2000-2003 (Red),IPG Written Rebuttal Statement
While IPG addressed this fact within IPG’s writtedbuttal statement, the Moving Parties
suggestion is that such matter could be addressadi@ the rebuttal phase, in separate briefing,
as is occurring here.

10 Sedrder Granting In Part Allocation Phase Parties’ hitan to Dismiss Multigroup
Claimants and Denying Multigroup Claimants’ Motitor Sanctions Against Allocation Phase
10
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the cited ruling related to a motion aljocation phase parties to dismiss MC from #ication
phase of this proceeding, and MC’s cross-motiokiagesanctions for the allocation phase
parties’ refusal to produce discovery unique todlacation phase of this proceeding. No issue
existed that MC was not participating in the alloma phase of this proceeding, or that MC had
not filed a written direct statement relating te tilocation phase. At issue was what discovery
obligations existed between allocation and distrdsuphase participants by virtue of the
proceeding being deemed a single integrated prowgpéick., allocation and distribution) and,
additionally, the fact that distribution phase m#peints had already been required to produce
distribution-related discovery to allocation phaseties with whom there was no dispute. Taken
in that context, the excerpt cited by the Movingtiéa from the August 11 Order appears as
either irrelevant or dicta.
The first concept addressed in the cited exceras i®llows:
“Filing of a written direct statement in each phesmains an essential
requirement for further participation that phase of the proceeding.”
August 11 Ordeat 3 (emphasis added). Quite simply, the Judgles that, despite allocation
and distribution phases of the proceeding beinggiahe same “proceeding”, MC was required
to file a written direct statement relating to alition issues in order to participatehat phase
of the proceeding.

The second concept addresgethe cited excerpt is as follows:

Parties(August 11, 2017). Conspicuously, nowhere daviloging Parties provide the full title
of the order, simply referring to is as thagust 11 Ordereven though three different orders
issued on such date in this proceeding. Provithedull title would have made clear the
irrelevance of such order to the issue before tigdgds here.
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“Articulating one’sallocation methodology and presenting the evidence
supporting it is the most basic, indispensable eld@rof any party’s participation
in adjudicatingallocationissues. Failing to do so is inimical to a party’'s
continued participation in the categ@hfocationdecision.”
August 11 Order at 3 (emphasis added). AgainJtigges ruled that by MC not articulating an
allocationmethodology, it could not participate in addressitigcationissues. Nonetheless,
such language was dicta from the standpoint that€ not participating in the allocation
phaseat all. That is, MC did not file a written direct statem, and was not taking any position
as to whether one or another distribution methagiokhould apply. MC’s motion asserting its
entitlement tadiscovery was based on its interpretation of thagde’ rulings requiring an
exchange of discovery between allocation and Oigtion phase participants. Further, the
Judges did not previously dismiss MC'’s written dirgtatement in the distribution phase of this
proceeding because it failed to set forth a pdercmethodology, but rather because it
“include[d] none of the required elements of a tentdirect statement set forth in 37 C.F.R. §
351.4(b).” Se®rder Granting In Part Multigroup Claimants’ Expedd Motion To Continue
Distribution Proceedings Following Resolution ofrideng Motionsat 2 (August 11, 2017).

By contrast to the foregoing circumstance, RS filed a written direct statement in the
distribution phasehas included all of the required elements, drad identified the distribution
methodologies to which it will accept. While theo¥ing Parties’ cite MC’s written direct
statement that MCsubmits no sponsored distribution methodology”etaln context this
statement is clearly asserting that MC is not priasg a “uniquely constructed” distribution
methodology that has been constructed by MC. dbtsstating that MC is refusing to accept the
results of methodologies submitted by adversegmiti these proceedings, as the Moving
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Parties suggest, and text to the exact contrargaapgp MC’s written direct statement (see
above). Specifically, MC’s written direct staterhelarifies that MC has agreed tactept the
results of methodologies submitted by adversegmiti these proceedings”.

Whereas the Moving Parties utilize their stylistitammatory rhetoric, accusing MC of
“sandbagging” to make “cherry-picked adjustments’fjle a “placeholder pleading”, in order to
obtain a “second bite at the apple”, the very ladithese statement fails. MC has forfeited any
right to submit its own uniquely-constructed metblody, and only retains the same right that it
would otherwise have to issue rebuttal againstdaerge party. Exposing calculation and other
errors with an adverse methodology and arguingdgustments thereunder, is far from
presenting a uniquely constructed methodology.t ihao different than in any proceeding
previously before the CRB and its predecessorastg pnay logically argue that a methodology
is failing in a particular manner, then argue fog adjustment that would remedy such error.
Methodologies need not be, nor have ever beenregjto be, taken on an all-or-nothing basis,
as the Moving Parties suggest.

CONCLUSION

In sum, the Judges have before them the provemalcalling the kettle black”.
Multigroup Claimants has engaged in no act in viotaof the regulations, no act that disregards
this panel’s order, and no act that either of thevivig Parties have not engaged in on multiple
occasions. The only difference is that MC has WBedhright regarding its rationale for its
claim, and explained its intent to modify its claioncomport with any submitted methodologies
once the underlying data supporting those methguedchas been produced. TWeving
Parties seek the dismissal of all MC claims dedpigefact that the written direct statements of
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both Moving Parties concede that MC is entitled equrarcentage of the devotional and program

suppliers category funds.

January 17, 2018
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Spanish Language Producers, represented by Brian D Boydston served via Electronic
Service at brianb@ix.netcom.com

Joint Sports Claimants (JSC), represented by Michael S Laane served via Electronic
Service at sean.laane@apks.com

Broadcast Music, Inc. (BMI), represented by Janet Fries served via Electronic Service at
janet.fries@dbr.com

Major League Soccer, LLC, represented by Edward S. Hammerman served via Electronic
Service at ted@copyrightroyalties.com

Public Broadcasting Service (PBS) and Public Television Claimants (PTC), represented by
Dustin Cho served via Electronic Service at dcho@cov.com

MPAA-Represented Program Suppliers (MPAA), represented by Lucy H Plovnick served via



Electronic Service at lIhp@msk.com

SESAC, Inc., represented by John C. Beiter served via Electronic Service at
jbeiter@lsglegal.com

Signed: /s/ Brian D Boydston



